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Mr. Edmund C. Baird

Associate Solicitor of Labor for Occupational Safety and Health
Office of the Solicitor

U.S. Department of Labor

200 Constitution Avenue, NW

Washington, DC 20210

Re: Docket No. OSHA-2021-0007, COVID-19 Vaccination and Testing; Emergency Temporary Standard

Dear Mr. Baird:

The Association for Professionals in Infection Control and Epidemiology (APIC) wishes to thank the
Occupational Safety and Health Administration (OSHA) for the opportunity to provide input on the OSHA
COVID-19 Vaccination and Testing Emergency Temporary Standard (ETS). APIC is a nonprofit,
multidisciplinary organization representing more than 15,000 infection preventionists whose mission is
to advance the science and practice of infection prevention and control.

APIC supports efforts to improve employee safety, especially during the public health emergency (PHE)
that has had a severe impact on employees. According to the Centers for Disease Control and
Prevention (CDC), COVID-19 vaccination is the most effective way to protect employees and prevent
transmission.! As we noted in APIC’s comments to OSHA on the Occupational Exposure to COVID-19 ETS,
“APIC recommends that OSHA’s most crucial employee protection act would be to mandate COVID-19
vaccination for all employees.”? We applaud OSHA for taking this important step to enforce safe and
evidence-based practices by requiring employers to implement a policy that requires workers to either
be vaccinated against COVID-19 or to undergo weekly COVID-19 testing and wear a face covering at
work. Despite the recent ruling by the U.S. Supreme Court, APIC continues to support OSHA’s authority
to protect employees from hazardous conditions in the workplace.

The COVID-19 Pandemic

COVID-19 continues to be a worldwide pandemic, and experts still have few insights into how and when
it will end based on the behavior of the virus and its ability to continue to mutate. COVID-19 continues
to have direct and indirect impacts around the world, including but not limited to:

e Increase in morbidity and mortality directly related to it, including COVID-19 “long hauler”
symptoms.

e Indirect and collateral damage from other health conditions, such as diabetes, stroke and cancer
as delays in care are being reported on.

e Direct, indirect and collateral damage to the nation's health systems as they continue to try to
provide healthcare services with a limited workforce, lack of essential supplies, and significant
financial constraints.

Spreading knowledge. Preventing infection.™


mailto:apicinfo@apic.org

APIC

e Indirect and direct impacts to the entire workforce, both in healthcare and outside of
healthcare. This expands beyond direct health ramifications to the workers in America, but also
loss of work due to caring for others with COVID-19, closed daycare centers and schools
necessitating missed workdays, etc.

e Significant and long-term financial consequences to businesses® with numerous companies
having to downsize or close all together.

e Significant impact to the food service, sports, and entertainment industries out of public fear of
large-scale gatherings and/or these entities having to close due to no staffing or COVID-19
outbreaks.

e Significant impact on shipment and delivery of basic household goods as the transportation
industry has experienced shortage of their workforce due to illness and consequences of COVID-
19.

As the CDC has stated, the pandemic has overall societal impact. Recognition of the impact on society
provides support for a standard that should be applied beyond healthcare settings.

COVID-19 Represents a Hazard Inside and Outside the Workplace

APIC supported the Centers for Medicare and Medicaid Services (CMS) COVID-19 Vaccination rule to
protect employees in healthcare facilities from COVID-19 transmission, and we were pleased that the
U.S. Supreme Court recently upheld the rule in Biden v. Missouri.* However, employees in other work
settings also deserve the same protection. Although healthcare personnel face additional risks because
of the higher concentration of sick patients entering their workplace, COVID-19 makes no distinction
based on the type of work an employee does and is not just a disease of the severely ill. It can present
itself and be contagious to others in its pre-symptomatic, symptomatic, and asymptomatic state.
Although COVID-19 is not a hazard that is specific to the workplace, since all workers —in healthcare and
non-healthcare settings alike — risk exposure both inside and outside the workplace, all workers are
continuously and consistently at risk. Numerous outbreaks have been reported in workplaces where
workers were in close contact with infected coworkers, such as outbreaks that caused shut-downs of
meat-packing plants.> Many of these outbreaks are in working conditions where large numbers of
people work in close proximity to each other, such as factories, supply chain warehouses, and airplanes.

If any person is exposed to or infected with the virus, once that person enters their workplace, they
become a hazard to everyone else in the workplace, making that workplace an unsafe work
environment. A majority of workers may not even know they are infected with COVID-19, as
asymptomatic transmission is a real-world scenario in all workplaces. Unlike other decisions individuals
make that could impact their health outcomes (e.g. those with hypertension electing not to take
prescribed anti-hypertensive medication), decisions about COVID-19 vaccination impacts others. This is
especially true of those who are in regular and repeated contact with someone, such as occurs in a work
environment, who is not vaccinated. Employees who might become exposed at work then leave the
workplace to go out into public areas, spreading the risk to their families and communities.

COVID-19 Vaccines are Safe and Effective
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The CDC reports that between December 14, 2020 and January 10, 2022, more than 520 million doses of
COVID-19 vaccine have been administered in the United States, with nearly 250 million people age 5+
having received at least one dose. Although mild side effects are common following vaccination, serious
side effects are rare.® Vaccination provides a more consistent and high reliability intervention, as long as
the employee receives their primary vaccination series and stays up to date with booster
recommendations. And although the vaccines may not prevent mild to moderate infection, they have
proven to bolster the immune system to protect against severe and fatal infections.” Although masking,
hand hygiene, cleaning and disinfection, and other interventions are important tools to break the chain
of infection,® vaccination is the only long-term and effective strategy to impart immunity, as we know
that natural immunity (from prior infection) can be short-lived and is not easily measured.

Public Health Precedent

Although we ean understand the hesitancy some people might have about such new vaccines, they have
proven to be highly safe and effective against COVID-19 severity of illness and hospitalization. Vaccine
mandates are not a new concept; they have been part of American public health efforts since the 18
century when General George Washington required American troops to be immunized against smallpox
during the Revolutionary War. Of the 16 immunizations the CDC recommends for children and teens, all
50 states and the District of Columbia mandate vaccination against diphtheria, tetanus, pertussis
(whooping cough), polio, measles, rubella and chickenpox.® In fact, all public health measures, by
definition, require individuals to balance their own fears and preferences with the best interests of the
public good. This balance of public good over private choice can be seen in such now-common measures
as regulating personal and industry disposal of wastewater to prevent epidemics of cholera and other
waterborne illnesses and banning smoking on airlines to prevent tobacco-related ilinesses due to
secondhand smoke.

In 1905, the U.S. Supreme Court upheld a Massachusetts law requiring smallpox vaccination in Jacobson
v. Massachusetts. In its decision, the Court held that "in every well ordered society charged with the
duty of conserving the safety of its members the rights of the individual in respect of his liberty may at
times, under the pressure of great dangers, be subjected to such restraint, to be enforced by reasonable
regulations, as the safety of the general public may demand" and that "[r]eal liberty for all could not
exist under the operation of a principle which recognizes the right of each individual person to use his
own [liberty], whether in respect of his person or his property, regardless of the injury that may be done
to others.”1° The Court also noted, “The liberty secured by the Constitution of the United States to every
person within its jurisdiction does not import an absolute right in each person to be, at all times and in
all circumstances, wholly freed from restraint. There are manifold restraints to which every person is
necessarily subject for the common good. On any other basis organized society could not exist with
safety to its members.”

Although APIC was disappointed by the U.S Supreme Court’s January 13, 2022 decision in National
Federation of Independent Business v. OSHA,** we look forward to working with OSHA as it continues to
develop a broader Infectious Disease Standard. However, we also recognize the acute need to control
the COVID-19 pandemic. There are many tools available to fight this deadly virus, and all of them must
be deployed in all settings, including homes, hospitals, schools, and workplaces. Since vaccination is the
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single most effective tool across all settings, APIC continues to support the need for workplaces to insist
on employee vaccination against COVID-19.

Sincerely,

A
o Sttt Gt

Ann Marie Pettis, RN, BSN, CIC, FAPIC
2021 APIC President
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